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DAE FARMNG INC, a Galifornia
Gorporation, doi ng busi ness as
DALE FARM NG GOMPANY,
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UN TED FARM WIRKERS OF AMER CA
AFL-A Q

Charging Party.
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(Jul'y 30, 1996)
DEQ S ON AND CRDER

Oh March 27, 1996, Administrative Law Judge (ALJ) Barbara D More
I ssued the attached decision in the above-referenced case, in which she found that
Dol e Farmng, Inc., doing business as Dol e Farmng Gonpany (Dol e or Enpl oyer),
viol ated section 1153(a) of the Agricultural Labor Relations Act (ALRY)' by
di scharging 18 of its enpl oyees because they engaged in a concerted refusal to
work in support of dermands regarding terns and conditions of enpl oynent. The ALJ
found that statenents and conduct of the Enpl oyer |ed the enpl oyees to reasonably
bel i eve that they had been fired, and that they therefore did not voluntarily quit
their enpl oynent as argued by the Enwpl oyer. The Enpl oyer tinely filed exceptions

to the ALJ's decision and the General Gounsel filed a brief in response.

'The ALRA is codified at Galifornia Labor Code section 1140, et seq.



The Agricultural Labor Relations Board (Board) has consi dered
the record and the ALJ's decision in |ight of the exceptions and briefs
submtted by the parties and affirns the ALJ's findings of fact? and

concl usions of |aw ® and adopts her

“The Enpl oyer asserts that the rule of Gumarra Vineyards Qorp. (1977)
3 ARB N 21, codified in Regulation 20236 (Cal. Gode Regs., tit. 8, 8§
20236), which protects the confidentiality of worker wtnesses until after
they have testified, prevents a respondent fromhaving an opportunity to
prepare an adequat e defense and all ows the General Gounsel to w thhold
excul patory evidence. These argunents were considered and rejected in
QGunarra, as well as in nunerous cases involving the National Labor
Rel ations Board (NLRB), which has the sanme restrictions on discovery. V¢
decline torevisit this well-settled issue. V¢ also find no nerit in the
Enpl oyer's claimthat it was prej udi ced by the General Gounsel presenting
testinony which varied fromthe summary of the facts at issue contained in
the Prehearing Gonference O der. The Prehearing Conference O der does not
have the |l egal effect of a stipulation and sone variance, as long as it
does not constitute surprise as to the material issues in dispute, is both
expected and permssible. Nor do we find prejudice in the General
Qounsel 's failure to indicate until several weeks before the hearing that
it intended to call as wtnesses various nanagerial and supervisorial
per sonnel whi ch the enpl oyer had already included on its list of wtnesses.
For the reasons cited by the ALJ in footnote 8 of her decision, we reject
the Enployer's claimthat the ALJ erred in refusing to admt into evi dence
the entire declarations of enpl oyee wtnesses called by the General
Gounsel .

W agree with the ALJ that binding precedent of the NLRB controls the
result in the present case. (Hale Manufacturing Go., Inc. (1977) 228 NLRB
10; R dgeway Trucking Go. (1979) 243 NLRB 1048.) V¢ take particular note
of the fact that, in the view of the NLRB, when enpl oyees ask for imedi ate
paynent of unpaid wages, it is an indication that the enpl oyees believe
they have been di scharged. D sputes over whether enpl oyees voluntarily
quit or were discharged after engaging in protected activity often include
circunstances steeped in anbiguity, and therefore present close factual
guestions. This case is no exception. However, as stated by the NNRB in
Brunsw ck Hospital (1982) 265 NLRB 803, 810, the test in these types of
cases is as
fol | ows:

In determni ng whether or not a striker has been
di scharged, the events nust be vi ewed
(continued...)
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recommended renedy, as nodified. *
RER

By authority of Labor (ode section 1160.3 of the Agricul tural
Labor Relations Act (Act), the Agricultural Labor Rel ations Board (ALRB)
hereby orders that Respondent DOLE FARMNG INC, a CGalifornia Corporation,
doi ng busi ness as DOLE FARM NG COMPANY, its officers, agents, |abor
contractors, successors and assigns shall:

1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any
agricultural enployee wth regard to hire or tenure of enpl oynent, or any
termor condition of enpl oynent because the enpl oyee has engaged in

concerted activity protected under the

3(. ...conti nued)

through the striker's eyes and not as the enpl oyer woul d
have viewed them The test to be used is whether the
acts reasonably led the strikers to believe they were
discharged. If those acts created a climate of anbiguity
and confusi on whi ch reasonabl y caused strikers to

bel i eve that they had been di scharged or, at the very

| east, that their enpl oynent status was questionabl e
because of their strike activity, the burden of the
results of that anbiguity nust fall on the enpl oyer.

“Dol e asserts that the renedy ordered by the ALJ is inproperly
overbroad, and therefore punitive, because it requires, at least onits
face, nmailing and reading to all of Respondent's agricultural enpl oyees and
posting at all of its properties. Dole has thousands of enpl oyees at nany
| ocations throughout the state. S nce the conduct at issue affected only
enpl oyees at one | ocation and the conduct is not of the nature that it was
likely to becone w dely known, we have clarified the order to provide that
the reading, posting, and nailing renedies be restricted to the Ewpl oyer's
operations at Rancho Loma.
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Act;

(b) Inany like or related nmanner interfering wth, restraini ng
or coercing any agricultural enpl oyee in the exercise of the rights
guar ant eed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Cfer the enpl oyees |isted bel owinmmediate and full
reinstatenent to their forner positions of enpl oynent, or, if their
positions no | onger exist, to substantially equival ent positions w thout
prejudice to their seniority and other rights and privileges of enpl oynent:

Javier Avarez
Enri que Martinez

Martin Al varez
Jose D Arezuca

A fonzo Benavi dez
Manuel Benavi dez
Fermn Cervantes

Franci sco Mont oya
Artemo Pantoja
Aurelio Pantoj a

Quz Qhavarria Adan Qi nt ana
Nenesi 0 Fer nandez H del Sal azar
Mguel Gonzal ez Manuel Sot o

Lurs A Llanes Jose G Lopez

(b) NMake whol e the enpl oyees |isted above for all wage | osses
or other economc | osses they have suffered as a result of Respondent's
unl awf ul conduct, the nakewhol e anount to be conputed in accordance wth
establ i shed Board precedent. The award shall reflect any increase in
wages, hours or bonuses given by Respondent since the unl awful discharge.
The award shall al so include interest to be determned in the manner set

forthin E W Mrritt Farns (1988) 14 ALRB No. 5;

(c) Preserve and, upon request, nmake available to the

Board and its agents for examnation, photocopying and
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ot herw se copying al |l payroll records, social security paynent records,
tinme cards, personnel records and reports and all other records rel evant
and necessary for a determnation by the Regional ODrector of the backpay
period and any anounts of backpay due under the Board' s Qder;

(d Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
as determned by the Regional Director, reproduce sufficient copies of the
Notice in each | anguage for the purposes set forth in this Qder;

(e) on request of the Regional Drector or
desi gnated Board agent, provide the Regional Drector wth the date of
Respondent ' s next peak season. Shoul d Respondent's peak season have begun
at the tinme the Regional Director requests peak season dates, Respondent
wll informthe Regional Drector when the present peak season began and
when it is anticipated to end, in addition to informng the Regi onal
Orector of the anticipated dates of the next peak season;

(f) Ml copies of the Notice, in all appropriate | anguages,
wthin 30 days after the date of issuance of this Oder, to all
agricul tural enpl oyees enpl oyed by Respondent at its Rancho Lona operations
at any tine during the period fromMy 11, 1994 until My 10, 1995.

(g) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places at Respondent's Rancho Loma operations for

60 days, the period(s) and pl ace(s) of
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posting to be determned by the Regional Drector, and exerci se due care to
repl ace any Notice which nay be altered, defaced, covered or renoved,

(h) Arrange for a Board agent to distribute and read the
attached Notice in all appropriate | anguages to all of Respondent's
agricultural enployees at its Rancho Lonma operations on conpany tine and
property at tinme(s) and place (s) to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent, to all non-hourly wage
enpl oyees in order to conpensate themfor tine lost at this readi ng and
during the question-and-answer period;

(i) Provide a copy of the attached Notice to each agricul tural
enpl oyee hired, transferred, or otherw se enpl oyed by Respondent at its
Rancho Loma operations during the twelve (12) nonth period foll ow ng the
i ssuance of this Oder and;

(j) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent had taken
to conply wthits terns, and continue to

111
111
111
111
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report periodically thereafter, at the Regional Drector's request,
until full conpliance is achieved.

DATED  July 30, 1996

MCHAE. B STGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber
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CASE SUMVARY

Dol e Farmng, Inc., dba Case Nb. 94- (B 34- M
Dol e Farmng Co. 22 ARB Nb. 8

(LRVY

Backgr ound

h March 27, 1996, Administrative Law Judge (ALJ) Barbara D. Mbore issued
a decision, in which she found that Dole Farming, Inc. (Eployer) violated
section 1153(a) of the Agricultural Labor Relations Act by di scharging 18
of its enpl oyees because they engaged in a concerted refusal to work in
support of denmands regarding terns and conditions of enpl oynent. The ALJ
found that statenents and conduct of the Enpl oyer |ed the enpl oyees to
reasonabl y believe that they had been fired, and that they therefore did
not voluntarily quit their enpl oynent as argued by the Enpl oyer. The

Enpl oyer tinely filed exceptions to the ALJ's decision and the General
Gounsel filed a brief in response.

Boar d Deci si on

The Board summarily affirned the ALJ's decision, but nodified the renedy
toclarify that the nmailing, reading, and posting requirenents apply only
to the Enpl oyer's operations at Rancho Loma. The Board al so not ed t hat
this case, while it presented a close factual question, was controlled by
bi ndi ng precedent of the National Labor Relations Board, which holds that,
in determni ng whether or not a striker has been di scharged, the test to
be used i s whet her the words or conduct of the Epl oyer reasonably | ed the
strikers to believe they were discharged and that the enpl oyer has the
burden of resolving any anbiguity created by its conduct. In addition,
the Board rejected the Enpl oyer's clains of denial of due process,
declining to reexamne the rule of Qurmarra M neyards Corp. (1977) 3 ALRB
No. 21, which protects the confidentiality of worker wtnesses until after
they have testified, and finding no prejudice froman immaterial variance
bet ween testinony and the sunmary of facts contained in the Prehearing
Gonference O der or fromthe General (ounsel's failure to indicate until
several weeks before the hearing that it intended to call as w tnesses
various nmanagerial and supervisorial personnel which the Enpl oyer had
already included on its list of wtnesses. The Board al so affirned the
ALJ' s refusal to admt into evidence the entire declarations of enpl oyee
w tnesses called by the General Gounsel .

* x %

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Msalia Jfice of the
Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB
I ssued a conplaint that alleged we, DOLE FARMNG INC, had violated the
law After a hearing at which all parties had an opportunity to present
evi dence, the Board found that we did violate the | aw by di schargi ng 18
ﬁnpl oyees in the spray crew at Rancho Lona for protesting their wages and
our s.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and all ot her
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join or help a labor organization or bargai ni ng
representative (union);

3. Tovotein a secret ballot election to decide whether you
want a union to represent you or to end such representation, -

4. To bargain wth your enployer about your wages and working
conditions through a bargaining representative chosen by a
najority of the enpl oyees and certified by the Board,

5. To act together wth other workers to help and protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge or otherw se retaliate agai nst enpl oyees because
they protest about their wages, hours or other terns and conditions of
enpl oynent .

VEE WLL offer the enpl oyees who were di scharged on My 11, 1994 i nmmedi at e

reinstatenent to their forner positions of enpl oynent, and nake themwhol e
for any | osses they suffered as the result of our unl awful acts.

DATED. DAOE FARM NG |INC
By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 711 North Court Street, Misalia, CA
93291-3636. The tel ephone nunber is (209) 627-0995.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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BARBARA D MOCRE, Administrative Law Judge: This case was heard
by nme fromJanuary 30 through February 2, 1996, in Bakersfield,
Galifornia. It arises out of a conplaint, issued on Septenber 27, 1994,
which is based on a charge filed by the Uhited FarmVWrkers of Anerica,
AFL-QO ("UARW or "Whion") wth the Misalia regional office of the
Agricultural Labor Relations Board ("ALRB' or "Board') alleging that
Respondent, Dole Farmng, Inc. of Galifornia, doing business as Dol e
Farmng Gonpany (" Respondent,” "Conpany,"” or "Dole") violated the
Agricultural Labor Relations Act ("Act" or "ALRA'). The conplaint, as
anended at the Prehearing Conference, alleges Dole violated section 1153
(a) of the Act! by di scharging 18 of its enpl oyees?® because they engaged
in protected concerted activity and by refusing to rehire two crew
nenbers, Franci sco Montoya and Manuel Soto, who nmade unconditional offers
toreturn to work. The charge and conplaint were duly served on
Respondent .

Respondent filed and dul y served an answer to the conpl ai nt
wherein it denied it violated the Act. Respondent clains the workers were
not fired but, rather, voluntarily quit.

The General Gounsel and Respondent were represented at the

hearing and were given a full opportunity to participate in

‘Al section references are to the Galifornia Labor Qode unl ess
ot herw se speci fi ed.

’General ounsel anended paragraph 5 of the conplaint to del ete Lupe
Lopez and to add Martin Alvarez and Javier A varez as di scrinmant ees.
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the proceedings.® The General (ounsel and Respondent filed post -
hearing briefs.

Based on the entire record,” including ny observations of the
deneanor of the wtnesses, and after consideration of the argunents and
briefs subnitted by the parties,® | make the following findings of fact
and concl usi ons of | aw

JUR SO CTT QN

Doleis a Gdifornia corporation wth its principal place of
busi ness in Bakersfield, Galifornia, where it farns fruits including
grapes, stone fruit and citrus, and is an agricultural enpl oyer wthin the
neani ng of section 1140.4(c). The UFWis a | abor organi zation wthin the
neani ng of section 1140.4 (f), and the all eged di scri mnatees naned in the

anended

*The UFWi ntervened but chose not to fornal |y appear or participate
inthe hearing although it had an infornal observer present for all but
the last day of the hearing. Respondent argues it was deni ed due process
because the Board |imts prehearing discovery. As | stated at the
hearing, this a natter to be raised to the Board itself since | am bound
to fol l ow Board precedent.

‘References to the official hearing transcript will be denoted as:
vol une nunber: page nunber. Cficial exhibits wll be denoted GCX nunber
and RX nunber for General Gounsel's and Respondent's exhibits,
respectively. Respondent requests that | take "admnistrative judicial
notice" of a transcript Respondent prepared based on the tape recording of
the prehearing conference. (Resp. brief, p.7, fn.2.) Admnistrative
notice is inappropriate. | also decline to admt it as evidence. It is
not an official transcript. Mreover, a quick readi ng shows several
errors. However, the tape recording and the Preheari ng Gonference Q der
are part of the official record. (8 Gal. Gode of Regul ations, section
20280.)

By |letter dated March 15, 1996, the UFWindicated it woul d not file
a brief but joined in the argunents submtted by the General (ounsel .

3



conplaint are agricultural enpl oyees wthin the neaning of section
1140. 4(b) .
GOMPANY CPERATI ONS

At all tines naterial herein, David Lopez was ranch nanager of
Rancho Loma, and Bob Qustaf son was assi stant ranch nmanager.® Brad Ray
supervi sed Juan Martinez and A en Cawalti each of whomwas foreman of a
spray crew (I11:20.) There were 20 or 21 people in the two crews conbi ned.

THE BVENTS GF MAY 10 AND 11

At the end of the workday on Tuesday, May 10, forenman Juan
Martinez told both spray crews that only hal f of themwoul d work the next
day, May 11, and the other half woul d work the fol | ow ng day, My 12.
Then, both crews would return to work on the 13th and work through the
weekend. For three weeks or so, both crews had regul arly worked 7 days a
week, often working 14, 15, or 16 hours a day, thus earning substanti al
overtine.” Lopez acknow edged that one of the benefits of working in the
spray crew was the chance to earn overtine pay.

After Martinez' announcenent, nenbers of the crews

®Subsequent |y, in about Novenber 1994, Lopez was promoted to D rector
of Farmng for Dole for the San Joaquin Valley which was the position he
occupied at the tinme of the hearing. At the tine Lopez was pronoted, Bob
Qust af son was pronoted to Lopez' job.

"Lopez believed the workers got overtine for any work beyond 10 hours
a day or 60 hours a week. | take admnistrative notice that Galifornia
| aw provides that agricultural workers are to receive tine and a half for
work over 10 hours in any one day and for the first eight hours on the
seventh day and doubl e tine for additional hours.
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tal ked anongst thensel ves and then asked hi mwhy their schedul e was bei ng
changed. They said if they were not going to work seven days and get
overtine, they wanted their day off to be Sunday rather than a weekday.
Martinez told themit was not his decision, and they woul d have to speak
to Lopez. They told Martinez they wanted to do so. So, Martinez
contacted Lopez and told hi mthe workers were upset about the change and
wanted to neet wth him Lopez agreed he would talk to them and Martinez
i nformed themthey® coul d speak with Lopez the next norning at 7:00 a.m
The next norning, foreman Gen Cavalti and his boss, Brad Ray,’

arrived at the yard where the crews nornal |y

®Al though Luis Llanes prepared a declaration shortly after the
events wherein he stated Martinez told the half of the crewthat was to
work May 11 to neet with Lopez then, and the other half to neet wth him
the fol low ng day, neither Martinez, Lopez nor any other wtness so
testified. | find Martinez did not say that. Respondent requests that |
reconsider ny ruling not to admt the entire declarations of Llanes and
the other two worker wtnesses called by General Counsel, arguing they
contai n statenents which are inconsistent with the w tnesses' testinony.
(Resp. brief, p.5 fn.2.) Respondent was given full opportunity during
the hearing to examne the w tnesses about any inconsistencies and to have
such portions of the declarations admtted as prior inconsistent
statenents. (CGal. Evidence (obde sections 770 and 1235.) Such statenents
are admssi ble as an exception to the hearsay rule, and it is incorrect to
admt the rest of the declaration because: (1) it is inadmssible hearsay
unless it cones wthin another exception, (2) the wtness shoul d be given
an opportunity to explain the inconsistency in which case the inconsistent
statenent has been read into the record and it woul d be cumul ative to
admt it again, and (3) the rest of the declaration is irrel evant since
Respondent only wanted to use those portions whi ch are inconsi stent
statenents. Gaterpillar. Inc. (1994) 313 NLRB 626 [ 145LRRM 1129] .

°At the time of the hearing, Ray was no | onger working for Dole, and
he did not testify.



gathered for work. Ray told Cawalti to block the gate with his conpany
truck which Cawalti did.™ Ray also told Cavalti not to let the workers go
into the yard. (11:32.)

He told Caval ti there was going to be a neeting between David
Lopez and the crew because the crewdid not |ike the schedul e change. Ray
did not say that the crewwas refusing to work. (11:33.)

Alittle later, the crewarrived and gat hered outsi de the yard.
Caval ti stayed by his truck which renai ned parked across the gate, and Ray
went to talk to the workers. Ray addressed the group and told themto
stay outside and wait for Lopez. (11:37.)

He and the crew continued to discuss the situation wth Ray

asking who wanted to work for himand Lopez, neani ng, of course, on the
new schedul e, and the workers telling himthey all wanted to work, but,

first, they wanted to speak to Lopez.'?

%S nce both crews were together for all the material events, for
sinplicity's sake, hereafter, I wll use the singular although referring
to both.

"'Both Qustafson and Lopez testified they did not recall seeing
anyt hing or anyone bl ocking the gate. Lopez, in fact, testified the gate
was open. However, Cawal ti acknow edged Brad Ray told himto park his
truck so as to block the gate.

"?Canal ti heard the beginning of the conversation when Ray asked the
crew about working the new schedul e, and he never testified Ray asked the
wor kers why the 10 peopl e who were schedul ed to work had not yet begun as
Respondent contends in its brief. (p.2.) He testified only that Ray asked
if they were wlling to work the new schedul e, and they replied they
wanted to talk to Lopez. (I11:39.) General Gounsel did nake the statenent
cited by Respondent but that was during the prehearing conference.
(obviously that is not evidence, but nerely states General Counsel's
posi ti on.



Ray asked why they wanted to tal k to Lopez because Lopez woul d tell them
the sane thing he told them He appeared angry and tol d the workers to
| eave and go to the Maricpoa H ghway which was a mle or two away.

Both at trial and inits brief, Respondent characterized the
remark about the Maricopa highway as a directive fromRay to the enpl oyees
towait there for Lopez. (1:38-39.) Canalti testified that Ray did not
appear angry.® The workers, in contrast, testified that Ray's manner and
tone of voice indicated that he was angry and that he was telling themto
go away because he was exasperated with their insistence at wanting to
talk to Lopez instead of accepting the new schedule. | credit their
testinony. Not only did they testify in a frank, open nanner, but there
is absolutely no evidence Lopez intended to neet wth themal ong the
hi ghway.

S nce the workers were expecting to neet wth Lopez, they did
not |eave, but Ray did. Awhile later, Lopez arrived wth Bob Qustaf son.
At sone point thereafter, tine estinmates varied wdely, Ray returned and
went over to Cawal ti who was still in the yard.

Lopez is the only conpany wtness to of fer any
neani ngful testinony as to what occurred in his neeting wth the crew
Martinez was not present. Cawalti remained in the yard about 15 to 20

feet fromthe group of workers and did not hear

“Inits brief, General Counsel erroneously states it is
uncontested that Ray was hostile and conbative. (at p.18.)



any significant part of the exchange between Lopez and the workers. The

di scussi on was in Spani sh whi ch Bob Qust af son does not understand wel |, so

4 The deneanor of

he could tell only that the subject was days and hours.
the two workers who testified for Respondent was terrible. They appeared
very confused and uncertain. They had great difficulty renenbering what
happened and when it happened. ©°

General Qounsel called three nenbers of the crew * Luis

17

Ll anes, ¥ Adan Qui ntana'® and Quadal upe ("Lupe") Lopez,

“ Additional |y, Qustafson was not a very reliable witness. He did
not see Cawalti's truck bl ocking the gate. Nor did he see Brad Ray speak
to the crew al though he was in the shop area, and the yard is visible from
there. (1:74,76.) Athough he recalled that Ray addressed the crewin
Engl i sh, during Lopez' discussion wth them he could not renenber what
Ray said. Wien General Gounsel asked himif a list of workers' nanes was
read and those specific individuals were asked if they woul d work, he
| ooked over at the conpany attorney and David Lopez for guidance. Qiite
properly, they did not react, and he then said he did not renenber.

"R cardo Ayala had a hard tine fol | owing questions. He testified
inconsistently that he | eft before the 5 to 10 mnute break to find Lopez
to ask for work and so did not know what happened after the break. Then,
he said he did not |eave until after Lopez did, but he still could not say
what had happened. Hunberto Espericueta did not know why they were neeting
w th Lopez and repeatedly said he could not renenber.

®Because | have not relied on the testinony of the two worker
w tnesses cal l ed by Respondent, for sinplicity's sake, when | refer to
wor ker w tnesses | nean those who testified for General Gounsel .

YLuis Ll anes had worked for Dole as a nenber of the spray crew since
March 1993.

"®Adan Quinatan had worked for Dole for six years with the last three
years being in the spray crew



whose testinony about the discussion differs fromlLopez' in several ways.
Ll anes and Quintana are naned as di scri mnatees, but Lopez was anended
out by the General (ounsel at the prehearing conference. Thus, he has no
financial stake in the case.

There is no naj or di sagreenent about what occurred during the
first part of the neeting. Lopez approached the group of workers and
asked themwhat was happeni ng. Adan Qui ntana and Lupe Lopez acted as
prinary spokespersons, but various workers spoke up throughout the
neeting. Quintana asked why the conpany was naki ng the schedul e change.

Lopez replied they had been working a long tine w thout a day
of f and woul d probably have to work on the weekend in order to spray the
trees on the appropriate schedul e, and he wanted themto have a day off.®
He nentioned that the conpany wanted to limt the anmount of overtine and

al so said that preventing

®Jose Quadal upe Lopez is known as "Lupe' Lopez, and | wll so refer
to himin order to distinguish himfromDavid Lopez and the Jose Lopez,
di scussed later, who did not get a check. Lupe is not related to either
DCavid or Jose, and David and Jose are not related. Lupe had worked for
Tenneco Vst since 1979 or 1980 and stayed on when Dol e took over Tenneco
in 1988. He had been in the spray crewfor 4 or 5 years by the tine his
work ended on May 11.

“Nornal |y, the crew nmight work seven days, often 14 to 16 hours a
day, alnost the whole tine fromlate April to July. Lopez coul d not
recal | ever before laying off the spray crew mdweek and then worki ng
themon Sunday. (1:60.) In other operations, crews were sonetines rotated
so they had tine off during the week if they woul d be working on the
weekend whereas, according to Lopez, one of the benefits of working in
the spray crew was being paid overtine. (I:52.)



acci dents® was part of his reason for wanting themto have a day
of f. 2

Various crew nenbers told himif they were not going to work
seven days straight and earn overtine pay, they did not want a day off
during the week but wanted to be off on Sunday. The crew al so reiterated
its concern about |osing the overtine pay.

Lopez replied that he nade the rules, not themand they coul d
not dictate the schedul e.?®> He then told themhe woul d give themsone tine
to nake up their mnds as to what they were going to do and wal ked off to
talk to Ray, Cawalti and Qustafson. After 5 or 10 mnutes, he went back to
the crew

According to the three workers, during the break they deci ded
they woul d work the new schedul e, but before going to work they wanted to
use the opportunity totalk to Lopez in order to resol ve sone ot her work
probl ens which their forenen had ignored. They wanted the pay for the
work they did in the yard

2’Respondent''s brief (p.4) states Lopez said the accident rate of the
sprayers was high, but what Lopez actually testified was that the acci dent
rate on the ranch was high. He did not say whether it was high in the
spray departnent. (IV:7.)

?’The crew nenbers who testified only remenbered Lopez nentioning the
conpany wanting to save on overtine. It is not surprising that nore than
a year and a half after the incident this is what would stick wth them
since overtine was their main concern. | do not viewthe fact that the
workers failed to renenber the other things he said as neaning he did not
do so. This is especially true since Luis Llanes recall ed Lopez saying a
nunber of things which he could no | onger renenber by the tine he
testified. (11:111.)

23N though each side characterized Lopez' statement fromits own
perspective, Lopez painting it as a noderate expressi on of necessary
nanagenent authority and the workers as dismssing their views as
insignificant, the basic nessage was cl ear.
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raised to equal the pay they received when they were actual |y
spraying. They al so had concerns about sone of the spray equi pnent
such as boots and gl oves. #

S0, when Lopez returned and asked if they had cone to an
agreenent, they told himthey had sone probl ens they wanted to di scuss. ®
(1:78-79.) Lopez acknow edges they specifically nentioned the pay
differential. They did not get to the point of raising the boots or
gl oves because Lopez told themhe wanted an answer about whet her they were
going to work the new schedule. (1:78-79;11:114, 164-165; [11:112; 1V 24.)
There are sone significant differences in the parties' accounts of what

occurred next. So, | will set forth each side' s version.

2Respondent argues that General Counsel shoul d not be all oved to
present the evidence about the pay differential and equi pnent because it
is not specifically alleged in the conplaint nor was it nentioned during
the prehearing conference. It also argues it was unfairly surprised and
prejudi ced by the lack of notice. (Resp. brief, pp. 22-23.) This
evi dence surfaced on the second day of a four day hearing, and Respondent
had anple tine to prepare a response. Al it had to do was determne from
Lopez and its other witnesses to the conversation if the equi pnent was
nenti oned si nce Lopez acknow edged the workers rai sed the pay issue. |
find no prejudice. The evidence is sufficiently related to the all egation
inthe conplaint sothat it is not barred because the issue is not
specifically nentioned therein. Although | agree wth Respondent t hat
General Qounsel shoul d have asserted these facts at the prehearing
conference, it would be unfair to strike themafter the heari ng.
Respondent al so argues that General (ounsel --and presunabl y any ot her
party--shoul d not be abl e to adduce evi dence whi ch varies fromits
statenent at the prehearing. A though such deviation is a factor to
consi der when nmaking credibility and other determnations. | decline to
establ i sh the absol ute rul e Respondent propounds.

*>The crew had decided that if they went back to work without getting
the various problens resol ved, things woul d stay the sane and they want ed
to be able to return so they felt coniortable wth the equi pnent they were
usi ng.
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According to Lopez, the workers responded that either they all
wor ked or no one worked. (1:79.) Lopez replied the conpany had to be abl e
to nanage its busi ness and coul d not have the workers dictating when t hey
worked. ® (1V:9.)

He then had Brad Ray read the nanmes of the 10 workers who were
supposed to work that day, and they all refused to work.? (1:83.) Lopez
then said, "Fne," and started to wal k anay.

Frombehi nd hi mhe heard a worker say they wanted their checks.
(I'V:10.) He identified the speaker as Javier A varez because when he
turned around Javier was looking directly at him and he recogni zed
Javi er's voi ce even though he had only spoken to hi monce before when he
(Lopez) was naking his rounds in the field. (IV:26.)

Lopez acknow edged that neither Lupe Lopez nor Adan Qui ntana,
whomhe identified as the spokespersons to whomhe prinarily addressed
hinsel f, nor, indeed, any of the other workers, said anything about checks
or stated they agreed wth A varez. Nonethel ess, he inferred fromall of

their expressions that they agreed wth Alvarez. (1V.29, 35.)

Lopez told themthe office was not open, and it woul d be an
hour or an hour and a half before he could get the checks.

%1t is not clear whether he nade such statenents both before and
after the break. (CGonpare 1:80; 11:170; 111:12, 52, 79,114; 1V.:9.)

“Lopez acknow edged a few workers did go to work. See di scussion
post .
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He left and arranged wth the office to prepare checks, and then he
returned wth themtwo hours or so |ater.

The three workers painted a different picture. According to
them they told Lopez they did want to work but added that first they
wanted to tal k about the problens. (11:114.) Lopez cut themoff saying
they nade himtired with their conpl aints even though there had been no
previous problens wth the crews, and insisting they say if they were
going to work the new schedul e. (I1:114-115,162; I11:14.) Thus, they
never got to the point of specifically telling Lopez they woul d because he
would not listen to them (I1:163-165; 11:55; 111:57,114.)

Lopez then told themif they did not want to work, to go hone
and he woul d bring themtheir checks in an hour or an hour and a hal f.?
(I1:2115, 173; 111:79,116.) Initially, Lopez denied he told themif they
did not like "it" they could go horme, but |ater he acknow edged that after
Ray read the workers' nanes and they refused to work, he did tell themto
go hone. (Conpare 1:83 with 1V:9.)

Each of the three workers testified he was sure Lopez was the

first one to nention checks.?® (I1:173-174;

2Respondent states that all the parties agree that on the ranch
when soneone asks for his/her check, it neans the person is quitting.
(Resp. brief, p.9.) Not only do the parties not agree, there is no
evidence in the record that this is the case.

29At the hearing, Respondent's counsel asserted Llanes testified
that he coul d not hear everything that was sai d. Based on his deneanor and
his actual words, it is clear Llanes was saying no one but Lopez nenti oned
checks. (11:173-174.) Respondent argues | shoul d draw an adverse
i nference because General (ounsel did not call Avarez to deny he asked
for the
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[11:14,62,116.) Both sides agree that after Lopez said he woul d get the
checks, he left.® He returned a couple of hours later to distribute
them® but there was no further discussion between himor anyone else in
nanagenent and the crew

Four workers, Antonio Lopez, R cardo Ayal a, Hunberto
Espericueta, and Antonio's brother, Jose Lopez, did not recei ve checks.
The first three regularly worked in other departnents on the ranch and
were tenporarily assigned to the spray crew Each of the three indicated
to Lopez that he was not allied with the spray crewand its protest.®

Jose Lopez, however, stayed wth the crewand | eft when

everyone el se did. David Lopez gave no real explanation why he

checks and that Lopez' testinony is uncontroverted. To the contrary,

LI anes, Quintana and Lupe Lopez all unequi vocal |y di sputed David Lopez'
testinony, and it is at |east as reasonabl e to expect Respondent to have
called Alvarez to corroborate Lopez' uncorroborated testinony as for
General Gounsel to have called himto be the fourth person to contradict
Lopez. | do not consider Ayal a's testinony corroborative of Lopez'
because Ayala twice said he left before this subject canme up.

¥ told Qustafson and Ray to get workers fromother parts of the
ranch to do the spray work whi ch they did.

*Nornal |y, Lopez woul d not be invol ved in giving workers their
checks; their supervisors would distribute them (1:84.) Additionally,
Friday was the nornal payday.

2Early in the discussion, Lopez asked Antonio if he were part of the
group. Antoni o responded he did not know what to do. Lopez asked if he
wanted to return to his original departnment. Antonio said he did and
worked that day. Ayal a and Espericueta both physically stood apart from
the group and left during the break and went to their usual departnents.
(I11:139, 160, 162.) A so, Ayala went to Lopez later, told hi mhe was not
part of the group and wanted to work.
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did not have a check prepared for Jose.® | credit the workers that
Jose was present throughout, |eft when they did, and that the reason
he was allowed to work the next day was because his brother and David
Lopez were friends.

Havi ng careful |y consi dered the w tnesses' testinony and
mndful that one's perceptions are col ored by one's perspecti ve,
especially wth the passage of tine, | nake the followng credibility
determnations. | do not credit Lopez that after the break the workers
said " [e]ither we all work or no one works." It is not consistent wth
the undi sputed fact that the workers wanted to resol ve the pay
differential. If they did not intend to work, there woul d be no reason
to want to resol ve this issue.

I find the workers planned to work the new schedul e i f the pay
and equi pnent i ssues were resol ved. * However, they never told Lopez they
were prepared to work the new schedul e because they did not get to that
poi nt because he would not let themtalk. Instead, he told themhe coul d
see they were not going to work, he was tired of their conplaints, and to

go hone.

3Inits brief, Respondent states Lopez got checks for all but the
four workers who agreed to work. (Resp. brief, p.2.) There is no
evi dence that Jose Lopez agreed to work, and the evi dence shows he | eft
wth the crewbut was all owed to work the next day.

¥ woul d reach the sane conclusion even if | did not credit them
about the equipnent. | have careful |y considered the fact that the
equi pnent issue did not surface until the trial, but, based on their
deneanor, | do not believe the wtnesses added it as an after the fact
justification. Rather, | think it did not conme up earlier because it was
of much | ess inportance than the schedul e and t he pay.
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The question of who first nentioned the checks is a tough call.
Al of the wtnesses displayed a credi bl e deneanor, and there is no
extrinsic evidence which points in one direction or anot her.

On bal ance, | credit Lopez that it was the crew
A though | have sone doubt that Lopez woul d renenber the voice of a worker
to whom he spoke only once, he was definite about A varez and had reasons
why he thought Alvarez was the one, i.e. Alvarez was looking directly at
Lopez when Lopez turned to face the group.® Also, if he were going to
fabricate, why not identify one of the two spokespersons?

Lopez denied being angry wth the crewtestifying he wanted
themto go back to work and bei ng angry woul d not solve that. (1V:25.)
Lupe Lopez, on the other hand, said that fromhavi ng observed hi mover
nany years, it was clear that Lopez was quite angry. (111:122.)

| credit Lupe Lopez. David Lopez seened to be a generally
amabl e, reasonabl e person. Yet, he would not listen to the worker's

concerns. ® Instead, he told themhe was tired

*Inits brief, Respondent states that at a hearing before the
Californi a Unenpl oynent | nsurance Appeal s Board David Lopez identified
Martin or Javier Alvarez as the person who asked for the paychecks.

(Resp. brief, p.35.) This staterment is highly inproper. Not only is it
not part of the evidence in this case, | specifically ruled that none of
the evidence fromthe hearing nor the Admnistrative Law Judge' s deci si on
inthat matter was admssible. Thus, Respondent has tried to backdoor in
evi dence specifically excluded at a point when General Counsel and the
Lhi on have no opportunity to respond. (1:24.)

%] do not inply that he was obligated to do so, but the fact
that he did not seens out of character.
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of their conplaints although there had been no previous problens wth the
crew, and Cavalti and Martinez considered it a good crew These facts
all indicate he was irritated at the situation which is certainly

under st andabl e since it was the busy season, and the protest was an added
concer n.

Aso indicating he was angry is the fact that although he
consi dered Lupe Lopez and Adan Qui ntana the spokesnen and focused on t hem
during the discussion, he did not say anything to themwhen A varez asked
about the checks. Additionally, rather than view ng the crew as engagi ng
inalegitinate protest, he considered the workers to be insubordinate as
indicated by the entries on the termnation notices (see di scussion
below and the fact that he testified he woul d have disciplined themif
they had not asked for their checks.

THE TERM NATI ON NOT1 CES

After the checks were distributed, David Lopez had the
personnel office prepare a docunent entitled "Notice of
Termnation/Layoff." QGOX 1is a representative exanple of the form
prepared for each worker who got a check. In the section calling for a
statenent of the reason for the worker's discharge or quit, the form
states: "lnsubordination, refused to work" which David Lopez
acknow edged was entered by the office staff at his direction.

QX1 contains a section |labeled "Termnation Godes." A the
tine Lopez signed the form the nunber 1 indicating a voluntary quit was

circled rather than the nunber 4 whi ch
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indi cates a discharge. However, there is another box | abel ed "Termnation
Gode" where one wites in the code nunber rather than circling a
preprinted number. This was not filled in when Lopez signed the form but
it was added |l ater at Lopez' direction to indicate the workers shoul d not
be rehired. Lopez testified he did not want themback in the crew at

| east not right away, because they had quit and left himin a bind.

REQUESTS FCR REH RE

According to Juan Martinez, on My 12, Franci sco Mntoya, a
nenber of the spray crew, asked Martinez for his job back. Mrtinez
infornmed Lopez of this the sane day. Lopez told himnot to rehire Mntoya
but to wait, and Lopez woul d see what they were going to do. Martinez told
Mbont oya he woul d have to wait to see what the conpany was going to do.

Mont oya returned the follow ng day. Mrtinez agai n spoke to
Lopez who said he still had not decided, so Martinez told Montoya he still
did not know Lopez never said anything further to Martinez about
Mbnt oya' s request, and no one fromthe conpany ever contacted Mntoya.
Mont oya did not return to look for work after that second tine.* (11:64.)

Lopez agreed that Martinez spoke to himabout Montoya a coupl e
of days after the May 11 incident, but he testified he told Martinez that
Mont oya woul d have to tal k to him(Lopez). Mntoya never cane to talk to

himand so was not rehired.

3"General Gounsel asserts Montoya asked several tinmes if he coul d
return to work, but the record is clear that he cane only on Thursday
and Friday. (QC brief, p.11.)
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| credit Martinez rather than Lopez. Martinez was nore
preci se, his manner nore certain, and his testinony nore consistent wth
the fact that Lopez had the personnel forns narked so the workers were not
eligible for rehire. Mntoya, like the others in the crew was not
rehi red because of what occurred on May 11, not because he did not talk to
Lopez. ®

There is no evidence that any other worker asked to go back to
wor k except for Jose Lopez who returned to work on My 12 . However, as
noted above, he is in a different category than the other workers because
he never got a check.

Luis Llanes did not ask for work after May 11 because
Franci sco Montoya tol d hi mthe conpany had tol d Mont oya he coul d not
return because he had been terninated.* Ll anes spoke to Mntoya on My
12 and applied for and obtai ned work at anot her conpany the next day, My
13 or 14. Lupe Lopez knew of Mbuntoya' s experience, but testified he did
not fail to ask for his own job because of Mntoya not being rehired.

Davi d Lopez was not sure when he decided to fill the vacancies
inthe spray crewbut thought it was 3 or 4 days "later" -- apparently
referring to after Martinez spoke to hi mabout rehiring Mntoya. (1V:20.)
Cavnal ti testified no newworkers were hired for the spray crews at any

poi nt shortly after

*®Martinez was sure he did not tell Mntoya he needed to talk to
Lopez to get his job back.

9] sustained a hearsay objection so Mntoya's statenent cannot be
used to establish that Martinez nade the renark, but only to show why
Ll anes thought it was useless to ask for his job back.
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May 11. Dole did not call any of the old crew nenbers to see if they
vanted to work. ©

WIN ONACTIM TY

Lupe Lopez and Adan Qui ntana saw t he nechani cs in the shop
wearing "No Uhion" buttons on their caps around the tine of the May 11
incident. Additionally, Lupe had seen sone ULhion people in the fields,
but the spray crew had nothing to do wth that Uhion activity.
ANALYS S AND GONCLUSI ONS

Labor Gode Section 1152 guarantees agricul tural enpl oyees the
right, inter alia, to engage in"...concerted activities for the purpose
of collective bargaining or other nutual aid or protection....” Section
1153(a) nmakes it an unfair |abor practice for an agricultural enployer "to
interfere wth, restrain, or coerce agricultural enpl oyees in the exercise
of the rights guaranteed in Section 1152.

Wiile nornally notive is not an el enent in a section 1153(a)
case, in discharge cases, this Board applies the same standard whet her the
allegation is a discharge for engaging in protected concerted activity in
violation of section 1153(a) or a discharge for engaging in union activity
inviolation of section 1153(c).* Therefore, in order to establish a prina

faci e case

““There is no seniority list at the conpany. Wrkers show up at the
appropriate tine and are rehired based on perfornmance and availability to
wor K.

“ awrence Scarrone ("Scarrone”) (1981) 7 ALRB No. 13; rev. den.
10/ 22/ 82.
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the General (ounsel nust prove by a preponderance of the evidence that the
enpl oyer knew or believed that the di scharges enpl oyee engaged in
protected concerted activity and di scharged her/himfor that reason.

Were it is clear that the enpl oyer's asserted reasons for its
actions can be viewed as wholly lacking in nerit, i.e., pretextual, the
presentati on of General Gounsel's prinma facie case initself sufficient to
establish a violation of the Act. In 1980, the NLRB acknow edged that in
certain cases, in which the record evidence disclosed an unlawful as wel |
as a lawul cause for the enpl oyer's actions, the classic or traditional
pretext case anal ysis proved unsatisfactory, and deci ded that such cases
shoul d not depend sol ely on the General Gounsel's prina facie show ng.

In order to devise a standard approach for what canme to be
characteri zed as "dual -notive" cases, the NLRB nodified the traditional

discrimnation anal ysis. Thus in Wight Line A Dvision of Wight Line.

Inc. ("Wight Line")* as approved in NLRB v. Transportation Minagenent

Gorp. (1983) 462 U S 393 [113 LRRM 2857], the national board established

the follow ng two-part test of causation in all cases of discrimnation
whi ch i nvol ve enpl oyer noti vati on:

FHrst, we shall require that the General Gounsel nake a

2(1980) 251 NLRB 1083 [105 LRRVI1169], enf'd (1stdr. 1981) 662 F.2d
899 [108 LRRM 2513], cert. den. (1982) 453 U S 989 [109 LRRM 2779]. The
Board adopted the Wight Line standard for section 1153(a) cases in Royal
Packing Gonpany ("Royal Packing") (1982) 8 ALRB No. 74.
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prinma facie show ng sufficient to support the inference that
prot ected conduct was a *notivating factor' in the enployer's
decision. Qnce this is established, the burden wll shift to
the enpl oyer to denonstrate that the sane action woul d have
taken pl ace even in the absence of the protected conduct.
(Wight Line, supra, at p. 1089.)

The first elenent in General Gounsel's case is to establish
that the crewwas engaged in protected concerted activity and the enpl oyer
knewit. Here, neither enpl oyer know edge of the protest nor its
concerted nature is at issue, but Dole clains it was not protected because
it was an intermttent, partial or recurrent strike.

In support of its contention, it cites Excavati on Gonstruction,

Inc. v. National Labor Rel ations Board (Excavation) (4th dr. 1981) 660 F.

2d 1015 in which the court determned workers were engaged in an
unprotected partial, intermttent or recurrent work stoppage. But that
case deals wth circunstances that are quite different fromthe instant
case which falls within the rule, not disputed by the court in Excavation,
that work stoppages whi ch protest wages, hours or other working conditions
are presunptively protected.

The reason the workers' conduct in Excavation and the cases it
cites was unprotected i s because the workers were not really on strike.
Instead, they evidenced their intent to continue working but only on days
or hours acceptable to them

The wor kers appeared for work on a Saturday but were assigned
to one particular project for which overtine pay was not guaranteed. They
refused to work that Saturday. They were
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wlling to work on Saturdays in the future unless they were assigned to
that project. If they had refused to work on the Saturday in question to
protest the change in overtine and to support their ongoing effort to get
the enpl oyer to change the policy, their conduct woul d have been

prot ect ed. ®

Inthis case, the workers did sonething different than those
in Excavation. They sinply refused to work until they coul d discuss their
grievances wth David Lopez.

There is no evidence they intended to conduct an intermttent,
partial or recurrent strike. To the contrary, the evidence shows they
engaged in a single work stoppage to protest the schedul e change whi ch
expanded to include the pay differential.™ This is a straightforward
case of a work stoppage to protest hours and wages and is protected. (Mke

Yurosek & Son. Inc. (1992) 306 NLRB 1037.) The cases cited by

®n FArst National Bank of Qraha v. NL.RB. (First National) (8th
dr. 1969) cited by Excavation, the court found that workers who wal ked
off the job at 6:00 p.m in defiance of a directive to work overtine until
7:00 p.m were engaged in protected concerted activity in support of their
denmands that the enpl oyer do sonething to reduce the chroni c overtine.
Agai n, the issue was whether they assuned the status of strikers. The
court found they did because the record did not show the workers intended
to continue to refuse to work overtine while continuing to work regul ar
hours. Smlarly, arefusal to work overtine on Pal mSunday to protest
the enpl oyer requiring workers to work on a religious holiday and a
refusal to work on a Saturday to support the Lhion in contract
negoti ati ons where the enpl oyer's overtine policy was a naj or issue were
both protected. (N.RBv. Lasaponara & Sons (2d dr. 1976) 541 F.2d 992,
NLRB v. Qulf-Véndes Gorporation (5th dr. 1074) 595 F. 2d 1074.)

“l consider the protest to be expanded rather than changed from one
over hours to one over wages because the crew never indicated to David
Lopez that it had decided to work the new schedul e.

23



Respondent recogni ze this distinction.
The next issue is whether the workers were di scharged or

whether they quit. In a recent decision, Boyd Branson Howers. Inc.

(Branson) (1995) 21 ALRB No. 4, the Board rul ed that an enpl oyer was guilty
of an unl awful di scharge where it caused workers to reasonably believe
they were di scharged for engaging in protected concerted activity. This is
so even if the enployer did not intend to convey the nessage that the
workers were fired. In the Board' s words, even if "the entire affair was
the result of a msunderstanding..., it was incunbent upon [the enpl oyer],
if he did not intend to fire the enpl oyees, to clarify the situation."”
(Branson. p. 2, fn. 4.)

In Branson. the Board found the enpl oyer angrily responded to
workers' request for a guarantee of hours by telling them"the rai se was
at their hones, there was no nore work for them and to go." The boss al so
told one worker to vacate the trailer in which he was living and tol d
another to renove his vehicle. The workers reasonably interpreted these
renarks as neani ng they were di scharged.

In Sequoia Oange. ., et al (Sequoia) (1985) 11 ALRB Nb. 21,

citing Wkegawa Brothers (1983) 9 ALRB No. 26), the Board found an unfair

| abor practice where a group of workers refused to continue working until
they could talk to the | abor contractor about a pay raise. The |abor
contractor's forenman told themthere would be no raise. H told themeither
to work, or, if they were not going to work, to | eave because "there woul d

no
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| onger be anynore work." The foreman refused to hire the workers a few
days later telling themthere was no work for those who previously had
refused to work.

The Board found the refusal to work because of a wage prot est
was protected concerted activity, and the enpl oyer coomtted an unfair
| abor practice when the forenan told the workers there was no nore work
for thembecause of the protest and later, for the sane reason, refused to
allowthemto cone back to work.

Two NLRB cases are instructive to consider in sone detail
because there are nany factual simlarities to the instant case. In both
cases, the NLRB, like this Board in Branson. found that where the
enpl oyers had not used the words "di scharge" or "termnation” or simlar
terns, but enpl oyees reasonably believed they had been fired and the
enpl oyers did not clarify that they had not been di scharged, the enpl oyers
had coomtted an unfair |abor practice. In both cases, the enpl oyers'
failure to ascertain whether the enpl oyees were quitting was an i nportant
factor since if had they not fired the workers, they logically woul d have
clarified the situation.

In R dgeway Trucki ng Gonpany (R dgeway) (1979) 243 N_RB 1048,
enf'd. (5th dr. 1960) 622 F2d. 1222, a group of workers reported to work

but refused to begin work until they could talk to the boss to discuss a
di spute about their pay. The boss had not yet arrived, and the service
nmanager saw themstandi ng around and asked t hemwhat the probl emwas.

They told himthey wanted

25



to talk to the boss because the conpany was not payi ng themthe proper
conm ssi on.

Wien the boss arrived, one of the workers told hi mthey want ed
to discuss a wage problem The boss refused to talk to themas a group,
and the workers refused to talk to himone on one. Shortly thereafter
the service nanager went out to where the workers were still gathered and
threatened to call the local authorities and have the workers renoved. Qut
of the presence of the enpl oyees, the dispatcher asked the boss if the
wor kers were going to work. The boss replied he did not know but that if
they did not want to work, they coul d go sonepl ace el se and work. That
renmark was not repeated to the workers.

A short tine later, the boss went out to the workers and tol d
themthey could go to work, or, if they were not going to work, they
shoul d I eave the premses. |f they did not |eave, he said, he woul d have
no choice but to call the authorities since they did not want to work.
Several of the drivers went to work. ne or nore of those who did not
asked if they could get their paychecks. The boss replied they coul d not
get their checks until soneone cane in who could sign them Several
workers returned later that day to get their checks although it was not a
regul ar payday. Sonme workers asked if they could get their personal
bel ongi ngs, and the boss all owed themto do so.

The NLRB found the workers were engaged i n protected concerted
activity by engaging in a work stoppage about their pay, and, although the

enpl oyer had not told themthey were
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fired, the test was whet her the boss's words and conduct woul d reasonabl y
| ead themto believe they had been di scharged, not whether he used fornal
words of firing.®

R dgeway relied on an earlier case, Hal e Manufacturing Qo.,

Inc. (Hale) (1977) 228 NLRB 10, which had articul ated the same test for

det erm ni ng whet her workers were unl awful Iy discharged. In Hale, two
workers bel i eved they were not paid the proper nonthly bonus for February.
e of them conpl ained to the boss which | ed to a heated di scussi on.
Several days later, that worker and several co-workers conplained to their
boss that they wanted the bonus systemrepl aced wth a straight hourly
wage which woul d include a raise. After sone discussion, the boss angrily
told themthere was no way he woul d pay the increase and said "...you are
all going to have to go hone."* (at p. 11.) (nhe worker then asked

whet her the boss needed postage to nail his check. The boss replied that

he coul d handl e that but said nothing further.

“The NLRB footnoted that its concl usions were supported by the
boss's earlier comments to the di spatcher which indicated either they went
to work or they woul d no | onger be enpl oyed. However, its di scussi on nakes
clear it woul d have reached the sane decision even if this renark had not
been nade. Onhe Board nenber di ssented, but al so found both that the
workers had quit and that they were on strike and never reconcil ed these
different findings. Even the dissenting nenber indicated that had the
boss told the workers to go hone she woul d view the case differently.

“The ALJ, affirmed by the Board, found the boss was fed up with the
worker's constant conplaints, but, intw of the instances cited, the
evi dence indi cates the boss was not in fact upset because the workers
wer e naki ng suggestions whi ch woul d i nprove production. The renai ni ng
I nstance was the heat ed di scussi on whi ch occurred about a week earlier.
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In the next few days, three workers spoke to non-supervi sory
per sonnel who ask why the group had quit. Al replied they had been fired.
None of them contacted managenent to inquire about their status,* and no
one from nanagenent contacted the workers to say they had not been fired
and coul d return to work.

Despite credited evidence that the conpany was in a very busy
period and had troubl e repl acing the workers who | eft, the NLRB det erm ned
that the boss had indeed fired the workers because if that were not the
case, he surely woul d have ascertai ned whet her they were quitting when the
one worker nade the remark about getting their checks. It further found
that the workers reasonably believed fromtheir boss's words and acts that
they had been fired and that even if they had intended to strike if their
demands were not net, they never got that far because the boss term nated
themfor their protest. It further opined that had the workers gone on
strike, clearly, it still would have been unlawful to fire themfor that
reason.

In Apex deaning Service (Apex) (1991) 300 NLRB 250,

“The enpl oyer's contention the NLRB shoul d find the workers quit
because they did not contact managenent after these conversations to
clarify whether they had actual ly been fired was rejected.

“The NLRB di scounted testinony that one of the workers had tol d
the boss shortly after the incident that they had quit because they did
not get what they wanted because the workers' testinony showed he was
easily confused. In one breath he said he had quit, and in the next said
he was fired, and he confused wal king out, in the sense of sinply |eaving,
wth a wal kout or strike.
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the NLRB affirnmed the principle stated in Brunsw ck Hospital Center (1982)

265 NLRB 803 that in assessing whether there has been a di scharge, events
nust be viewed through the strikers' eyes not as the enpl oyer viewed them
If the enpl oyer's acts reasonably caused the strikers to believe they were
di scharged or created a clinate of anbiguity and confusi on whi ch caused
the belief, or at least indicated their enpl oynent status was questionabl e
because of their strike activity, then the burden of the results of that
anbi guity nust fall on the enpl oyer. Both cases were followed in

Hormgonera Del Toa, Inc. (1993) 311 NLRB 956, where the NLRB found that a

letter fromthe enpl oyer to striking enpl oyees stating the enpl oyer
consi dered they had resi gned fromand abandoned their jobs constituted a
di schar ge.

The sane rule was set out in arefusal to rehire case. In

Anthony Harvesting. Inc. et al. (1992) 18 ALRB No. 7, enpl oyees refused to

cont i nue wor ki ng because they protested they were entitled to overtine if
they worked any | onger that day. The enpl oyer refused to pay overtine and
brought the workers their paychecks. It was a nornal payday, and the
Board found the foreman did not tell the workers they were fired.

Nonet hel ess, it found that the workers did not quit but were
engaged in a protected work stoppage. ®

Inthis case, even viewng the facts nost favorably to

®dting Sunbeam Lighting Conpany. Inc. (1962) 136 NLRB 1248 (at p.
1267), the Board hel d when they showed up for work and attenpted to ask
for work, they had nade an unconditional offer to work and were entitled
to reinstatenent since there was no show ng that pernanent repl acenents
had been rehired.
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Respondent, | conclude it coomtted an unfair |abor practice. Initially,
the workers refused to work under the new schedul e until they spoke to
Lopez. After the hiatus in the neeting wth Lopez, they tried to present
at least their conplaint about the differential pay. Lopez refused to tal k
about it and told themto go hone. As the NLRB noted i n R dgeway, such
renarks are indicative of a discharge. Even though one of the workers
then asked about their checks, that renark does not nean they were
quitting, but is entirely consistent wth believing they were fired.

Lopez failed to clarify whether the workers were quitting, when
they had only nonents before indicated they wanted to resol ve issues, thus
indicating they expected to continue working. A a mninmumhe failed to
neet the enployer's obligation to clarify any anbiguity. Mre than that, |
find that, as in Rdgeway, it evidences that Lopez did not inquire because
he considered he had already termnated the relationship. This is
especially true- since Lopez said nothing to the two spokesnen.

This conclusion is supported by Lopez' subsequent unw | |ingness
torehire any of the workers and by his indicating on the termnati on
papers that they were ineligible for rehire because they were
Insubordinate in refusing to work. The only refusal to work was their
protest over the schedul e changes and the pay differential. Fring them

for this reason, violates the Act.
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Moreover, | find the evidence is even stronger. | have
credited the workers that Lopez told themhe was tired of their
conplaints, that they were not going to work and they shoul d go horme. This
brings the case even closer to the facts in Rdgeway. Additional ly, the
facts that Lopez all owed the three workers who di sassoci at ed t hensel ves
fromthe group to work and that he did not bring a check for Antonio
Lopez' brother, Jose Lopez, even though he was part of the group, point
toward a discharge. So does the fact that he all oned Jose Lopez to return
to work the next day. This conduct is nore consistent wth Lopez not
wanting to fire Jose Lopez because he was friendly with his brother
Antoni o than wth Lopez view ng everyone, including Jose' s brother, as
having quit. | amconvi nced the workers did not quit.

General ounsel urges ne to consider the fact that Lopez paid
the workers immedi ately as evidence that Lopez fired them Under
CGalifornia | awy, when an enpl oyer di scharges enpl oyees, it is required to
pay any unpai d wages i mmedi atel y. Gonversely, an enpl oyer has 72 hours to
pay unpai d wages to enpl oyees who quit except in the case of an
agri cul tural enpl oyee where paynent is due on the next regul ar payday. >
Sriking enpl oyees al so nust recei ve any unpai d wages on the next regul ar
payday. \Wges not paid in accordance wth section 201 continue to accrue
as a penalty for up to 30 days. (Section 203.) D scharged enpl oyees are

to be paid at the place of discharge

*‘Conpar e Labor Code sections 201, 202, and 205.
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wher eas enpl oyees who quit are to be paid at the office or agency of the
enpl oyer in the county where the enpl oyee has been working. (Section
208.)

| consider the timng of paynent of limted significance in
anal yzi ng unl awf ul di scharge cases, since it woul d be easy for an enpl oyer
to nani pul ate the tine and nanner of paynent to suggest a quit rather than
a di scharge which would be to its advantage since the naxi numof 30 days'
wages woul d often anount to far |ess than the anount due under the ongoi ng
backpay obligations if an unfair |abor practice were found. Thus, although
the immedi ate paynent is consistent wth a discharge, that is a mnor
consi derat i on.

The fact that Lopez personally returned wth the checks rat her
than leaving it to the crews supervisor is nore significant. The
departure fromthe normsuggests a discharge rather than a sinple quit.

General Qounsel al so argued at hearing that concurrent union
activity on the ranch mght have caused Respondent to di scharge the crew
to stifle any budding union support. There is no evidence the m ninal
Lhion activity had any bearing on Lopez' decision to discharge the crew
S nce | have determned the crew was di scharged, | need not resol ve the
i ssue of whether any workers nmade unconditional offers to return to work.

Based on the foregoing, | find Respondent has viol ated section

1153 (a) of the Act and issue the fol | ow ng:
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ROER

By authority of Labor Code 81160.3, of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board (ALRB) hereby
orders that Respondent DOLE FARMNG INC, a Galifornia Qorporation,
doi ng busi ness as DOLE FARM NG COMPANY, its officers, agents, |abor
contractors, successors and assigns shall:

1. Gease and desist from

(a) D scharging or otherw se discrimnating
agai nst any agricultural enployee wth regard to hire or tenure of
enpl oynent, or any termor condition of enpl oynent because the enpl oyee
has engaged in concerted activity protected under the Act;

(b) Inany like or related nmanner interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer the enpl oyees listed bel owinmedi ate and full
reinstatenent to their forner positions of enpl oynent, or, if their
positions no | onger exists, to substantially equival ent positions w thout

prejudice to their seniority and other rights and privil eges of

enpl oynent ;
Martin A varez Javier Avarez
Jose D Anezuca Enri que Martni ez
A fonzo Benavi dez Franci sco Mont oya
Manuel Benavi dez Artemo Pantoja
Fermn Cervant es Aurelio Pantoj a
Guz Qhavarria Adan Qui nt ana
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Nenesi 0 Fer nandez H del Sal azar
M guel Gonzal ez Manuel Soto
Luis A Ll anes Jose G Lopez

(b) NMake whol e the enpl oyees listed belowfor all wage
| osses or other economc | osses they have suffered as a result of
Respondent ' s unl awf ul conduct, the nakewhol e amount to be conputed in
accordance with established Board precedents. The award shal | reflect any
wage i ncrease, increase in hours or bonus gi ven by Respondent since the
unl awful discharge. The award shall also include interest to be

determned in the nmanner set forthin E W Mrritt Farns (1988) 14 ALRB

No. 5;
Martin A varez Javier Avarez
Jose D Anezuca Enri que Martni ez
A fonzo Benavi dez Franci sco Mont oya
Manuel Benavi dez Artemo Pantoja
Fermn Cervant es Aurelio Pantoja
Quz Qhavarria Adan Qui ntana
Nenesi o Fer nandez FH del Sal azar
M guel Gonzal ez Manuel Soto
Lurs A Llanes Jose G Lopez

(c) Preserve and, upon request, nmake available to the
Board and its agents for examnation, photocopying and ot herw se copyi ng
all payroll records, social security paynent records, tine cards,
personnel records and reports and all other records rel evant and necessary
for a determnation by the Regional Drector of the backpay period and any
anounts of backpay due under the Board' s order;

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, as determned by the Regional D rector, reproduce

sufficient copies of the Notice in each
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| anguage for the purposes set forth in this Oder;

(e) Won request of the Regional Drector or
desi gnated Board agent, provide the Regional Orector wth the date of
Respondent ' s next peak season. Shoul d Respondent’'s peak season have begun
at the tine the Regional Drector requests peak season dates, Respondent
wll informthe Regional DOrector when the present peak season began and
when it is anticipated to end in addition to i nformng the Regi onal
Crector of the anticipated dates of the next peak season;

(f) Ml copies of the Notice, in all appropriate
| anguages, wthin 30 days after the date of issuance of this Oder, to all
agricul tural enpl oyees enpl oyed by Respondent at any tine during the
period fromMy 11, 1994 until My 10, 1995.

(g) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on Respondent's property for
60 days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice whi ch may
be al tered, defaced, covered or renoved ;

(h) Arrange for a Board agent to distribute and read the
attached Notice in all appropriate | anguages to all of Respondent's
agricul tural enpl oyees on conpany tine and property at tine(s) and pl ace
(s) to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of

supervi sors and nanagenent, to answer any questions the enpl oyees may have
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concerning the Notice and/or their rights under the Act. The Regi onal
Drector shall determine a reasonable rate of conpensation to be paid
by Respondent, to all non-hourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the guest ion-and-answer
peri od;

(i) Provide a copy of the attached Notice to each
agricultural enployee hired to work for Respondent during the twel ve (12)
nonth period follow ng the i ssuance of this Oder and;

(j) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent had taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

Dat ed: March 27, 1996

Bk i Dt

BARBARA D MOCRE
Admini strative Law Judge
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Misalia dfice of the
Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB
I ssued a conplaint that alleged we, DOLE FARMNG INC,, had violated the
law After a hearing at which all parties had an opportunity to present
evidence, the Board found that we did violate the | aw by di schargi ng 18
enpl oyees in its spray crewfor protesting their wages and hours.

The ALRB has told us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and all other
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. Toform join or help a | abor organi zati on or bargai ni ng
repr esent at i ve/

3. Tovote in a secret ballot election to deci de whet her you want a uni on
to represent you or to end such representation/

4. To bargain wth your enployer about your wages and worKking
conditions through a bargai ning representati ve chosen by a majority
of the enpl oyees and certified by the Board/

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge or otherw se retaliate agai nst enpl oyees because they
protest about their wages, hours or other terns and conditions of
enpl oynent .

VEE WLL offer the enpl oyees who were di scharged on My 11, 1994 i nmmedi ate
reinstatenent to their forner positions of enpl oynent, and nake themwhol e
for any losses they suffered as the result of our unlawful acts.

DATED. DALE FARMNG INC

By:
(Representati ve) (Nitle)
If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 711 North Gourt Street, M salia CA 93291-
3636. The tel ephone nunber is (209) 627-0995.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOT REMOVE CR MUTI LATE
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	First, we shall require that the General Counsel make a



	In this case, even viewing the facts most favorably to
	Martin Alvarez	Javier Alvarez





